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Arising out of Order-In-Original No. 139/AC/DEM/ST/Dilipbhai R. Patel/2022-23 dated
(s) 17.03.2023 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate

2 {taaaf #T rJT+r am: 'iC1T /
M/s Dilipbhai Ranchhodbhai Patel, At & Post - Kahoda,

(-=er) Name and Address of the
Appellant Taluka - Unjha, Mehsana, Gujarat-384130

#l?fl zrsf-sr?gr a sriatr srgramar ? atz sr s?gr a frzrnff7 aalg+
sf@natl #taft srrar g+tr r4ea7gr#mar&, trf ta a?gr ah fag grmar?
Any person aggrieved by this · Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) Mr4tr surer gr«ca zf@fr, 1994 efi'r ITT([ sraa ftaatgTartgin en 'i:hl'
Gr-nr eh qr qv{ h siafagrew 3aaft aRa, ta +ar, far +itz, Isafqt,
atfif, star tr saa, timf, +&fl«: 11000 1 'i:hl' efi'r \lffiTT~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(m) zf +ta ftzf ahmtsa aft z@RatatffarrTr mtat ar @ft
nrsrtr a gR? srsr I (t sra gz 'l=fm if, n [Rturt qr suer jag azg [ft arar it
at fafr narrrgtR 7far htu g&gt

1

warehouse.

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether i eto. · a

ITd
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(ea) +tr?hagflar rear; fa ll fRt ct +la qrhfa frl l-1 fo I i au3hr gen mgmtT
srraagr«ah Raz#astma hang ffru nrqr Raffa g

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(cr) affin:rm clTI- surer gr4 k par ah ftsataf"l-!1rlf fr nr&? sit 0a am2grsit
rrr qi fa ah 4a1fan gm, sf bk la i:rm:-a- ell" rn ~ ,rr GjTcf it fctu arrnf.nn:r (ff 2) 1998
mu 109 rrRe fa ngz

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~m~ (arfu;r) frl ll l-1 fclJl, 2001 afr 9 sia=fa Rafeur«int zg-8 it err
"SlTirTT it, ffla 31fe!?r ah #a s2gr fa feta fr l=fffi % '41a{l£<il-31R!/r ~ arcfh;r 31fe!/r clTI- err-err
#Rail hr fa saaa fut star rfgu sh arr ear z mr 4er gflf a siafa at 35-~ it
frtmfur 1:fiTk gar hrahTr Els-6atRt "SITT! 'lTT~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasanaar a arr sgtirzaqar sq ruta2ta su 200/- 1:filtf~ c!TI-
srz sit sgt iaag4 arastar gt at 1000/- Rt lagar ft srt

The revision application shall be accompanied by a fee of Rs.200/ - where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

lr gr«a,htaura gr«ea qiarafrntf@arrah 7fasf..
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~m~ arrnf.nn:r, 1944 clTI- mu 35-~/35-~ %~:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) '3fhR! f{§j ct 9 ft"'¾q it aarg gar h star Rt ala, aft #mua gr4, arr
star gr«ea vaa 3fl)r nnf2aw (fez) R7 #pm2f Rf0a, szrarala2a 1a,
a3ml«t sra, saar,fr«arr, zrarar-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate.Tribunal shall be filed in quadruplicate · _ -.rm EA
G as prescribed under Rule 6 of central Excise(Appeal) Rules, 200 ,4nfsh@lie€
accompanied agamst (one which at least should be accompani a.&_.Jii,,.... a fe(:f:~,of·,

. . I .[~ 'J , ··\ ,, • .Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ pemlt / ·.•. cf/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 5o Lac respective4kg ti@f9rm}of
crossed bank draft m favour of Asstt. Registar of a branch of any~tml:1J-~~B~fu~ic

,,, ·(fQ";) p
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4f?zsrrm& gr r?iimmar ztar z at r@ta qrsgr a fufl qr@Tarrsrj
~ ir 1WTT sat if@u < aza z sf f fat ffl 91l<f ir aa af znRrft sf«ta
+ntarf@raw#tun3faa#hrat <ITT" um smear fRar srare

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Trrtr gran srfefr 1970z@fa ft sgqft -1 a siafa fufRa flu gar 3
searrqr?gr zrnftfa fufa f@laa 3martr@aRtuRau s 6.50 ht nT .1r4r
green f@me«mrgrarfzz1

One copy of· application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) a sit if@la tat Rt fiau aa ar fit efi1" ITT m eta saffafa star? sit m1TT
en,ht snrar greetqiat aft7r rnrnrf@aw (arffaf@er)f, 1982 ff@?

Attention in invited to the rule13 covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gt#, ht 5arr genv atac sfrr +atzf@raw (f@tee)v If zf@Rbma
i #cit (Demand) vi is (Penalty) mT 10%samar zfatf ? zrif, sf@la q4 sir
10~ 'WI:; t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Rtqt g[east hara h siafa, grrf@a@tr afar fr +WT (Duty Demanded) I

(1) is (section) llD ~~f.:tITTRcrufu;
(2) Wfmmm ffl7;~ efi1"~:
(3) ha4eh#fezfitafr 6 hazer uf@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <r sr?gr a 7fast 7@l#Ur aqr zf green srerar gees zr awe fan@a gt atwi flug
gema10% {ratr sit sgt ha crrg Raafa gt aa awe#10% galftsrwaft at

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and en are in dispute,
or penalty, where penalty alone is in dispute."
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F.No.GAPPL/COM/STP/3012/2023

ORDER IN APPEAL

M/s. Dilipbhai Ranchhodbhai Patel, At & Post Kahoda, Unjha, Mehsana-384130
(hereinafter referred to as 'the appellant') have filed the present appeal against the
Order-in-Original No. 139/AC/Dem/ST/Dilipbhai R. Patel/2022-23 dated 17.03.2023 (in
short 'impugnerf order) passed by the Assistant Commissioner, Central GST, Division
Mehsana, Gandhinagar Commissionerate (hereinafter referred to as 'the adjudicating
authority). The appellant were engaged in providing taxable services but were not
registered with the Service Tax Department. They are holding PAN No. ABYPP8926F.

2. The facts of the case, in brief, are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the
appellant had earned substantial income by providing taxable services. However, they
neither obtained Service Tax Registration ·nor paid service tax on such income. Letters
were, therefore, issued to the appellant to provide the details of the services provided
during the F.Y. 2016-17 and explain the reasons for non-payment of tax and provide the
certified documentary evidences for the same. The appellant neither provided the
documents nor submitted any reply justifying the non-payment of service tax on such
receipts. The service tax was therefore calculated on the income reflected under the
heads "Sales / Gross Receipts from Services (Value from ITR)" or "Total Amount paid i
credited under Section 194C, 194I, 194H, 194J (Value from Form 26AS)" of the Income
Tax Act, 1961, on which no tax was paid.

F.Y. Valuefrom ITR or Service tax Service Tax
Value ofForm 26AS rate Payable

2016-17 30,75,926/ 15% 4,61,388/
--

2.1 A Show Cause Notices (SCN) bearing No. CGST/Div/Mehsana/39/
ABYPP8926F/21-22 dated 18.10.2021 was issued to the appellant proposing recovery of
service tax amount of Rs. 4,61,388/- along with interest; under Section 73(1) and Section
75 of the Finance Act, 1994. Imposition of penalties under Section 70, Section 77(1)(a)
and Section 78 of the Finance Act, 1994 were also proposed.

3. The said SCN was adjudicated vide the impugned order wherein the service tax
demand of Rs. 4,61,388/- was confirmed alongwith interest. Penalty of Rs. 10,000/
under Section 77(1), penalty of Rs.20,000/- under Section 70 and penalty of Rs.
4,61,388/- was also imposed under Section 78 of the Finance Act.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

> The impugned Order was passed against the Appellant without providing any
opportunity to be heard or ting a repy to the show co<f5&Mery
violating the principles of natural justice. The Appellant CO'ilH·~K@>f~-:.--. ~a't~:~~~the> se» 4%pcCovid-19 pandemic, their office was closed, and they,% g,feces, any
communrcatron from the Department Also, durrng the ma~f!j+,~~,,:'o/J~ of

4 f l



F.No.GAPPL/COM/STP/3012/2023

SCC 557],where:the Hon'ble Supreme Court·held/that the principles of natural
justice.must be adh~redtodn·proceedings•before quasi-ju_didal authorities.

the appellant was suffering ·from cancer;: therefore, the appellant was busy with
her treatment. The non-receipt of the Show Cause 'Notice and non-participation in
the Personal Hearing. due«to the pandemic.iandithe·illness;ofthe appellant's wife
should be considered±as reasonable groundsfor . the "Appellant's inability t
defend their case,:Appellantdid notprovide;anjitaxable services during the E
2016-17. Thereforeon/this ground alone;tthjejriipuigredorder' deserves to be set

. aside. In this regard;:the,App.ellantrelies on; Canafa8a11kvs. Debasis Das [(2003) 4
,.· : ; . . . ·,: -.·

► The impugned order is passed based on the presumption that the income of Rs.
· 30;75,926/-Jor the F.Y. 2016-17 pertains to taxable;services. However, this income
is related to various services related to repair arid' maintenance of Public Roads
and Buildings provided under contract with the Road a11d Building Department,
Ambaji (GujaratGovernment), which is not subject td service tax as it is exempted
under at Sr. No. 12, B,, 25. and 39 of mega exemption Notification No: 25/2012-
S.T., elated 20.06:2012. From the 26AS/ITR (Exhibit"D)/ of1'elevantperiocl, it can be
seen thatthe entire receipt amount is from Executive ;Engineer; Road & Building
Division of Gujarat: Government and· other'income is ; Only ·interest income.
The,;efore,; on merit,:theimpugned demand+is?baseless and' impugned 010

• required to be set aside.only on this grouhditself!:

► Revenue cannot raise the demand on the basis of such difference without
examining the reasons for said difference andwithout establishing that the entire
amount received by,the»appellant as reflected 'insaid returns in the Form 26AS
being consideration for services provided and· without examining whether the

. difference was because of any exemption or 'abatement, since it is not legal to
presume that the entire differential amount was on account of consideration for
providing services.

► The Show Cause Notice (SCN), which has not yefbeen received by the Appellant,
was issued on 18.10.2021 Jar a demand of servic:e;ftax pertaining to the period
2016-17, by invoking the; extended period. The:Appellant has not provided any
taxable services and has consistently filed statutory returns, including Income Tax

Returns and Balance Sheets, as require_d by law.,'In;such a scenario, even the
imposition ofan extended;period is not warranted"fid not sustainable under thelaw. · · · ". · .ii ·

...... · .. , ·- . i" . ' ·_. •··. ·- .► Furthermore, the AppeHa'nFwas under the bona fide belief that service tax could
not be levied. on revenue received from services related to public works such as
repair & maintenance workiof public roads, etc. In the present case, the Appellant

.. ·.is·it: ' . ' ' _-;: .

has neither charged · nor" collected any service tax on service provided to the
Public Works Department,· Government of Gujarat i.e., Road & Building
Department. Moreover, service tax is an indirect tax borne by the customers'. and
the Appellant is required tocollect the service tax from the recipient and deposit
it into the government account. There is no 12,urden of service tax on the
Appellant, as it was required to be GO~~~;iiJ, the service recipient.
Consequently,there wa•s-no_i~tention o1_~·~ ··v~¼\ppell~~t to evade the·ll yts •

-, ? sos·,_ .



F.No.GAPPL/COM/STP/3012/2023

payment of service tax. Hon'ble Tribunal Bangalore branch in Bridgestone
Financial Services v. CST, Bangalore [2007 (8) STR 505 (Tri. -Bang.)] held that
where statements and records were given, bonafide belief of non-liability as per
statement was claimed, there was no finding of willful suppression with intent to
evade payment of service tax, demand was not sustainable on ground of time bar
as the SCN was issued after normal period; When the demand for Service Tax is
not sustainable on merit as well as on limitation, the impugned order deserves to
be set aside.

► For the sake of argument and without admitting, if the service related to repair &
maintenance of public roads, provided to Roads and Building Department of
Government of Gujarat, amounts to providing taxable services, then also, the
learned adjudicating authority has failed to provide the cum-tax benefit to the
Appellant. It is a fact on record that the Appellant received a total amount of Rs.
30,75,926/- from the department of Government of Gujarat. Additionally, it is not
the case of the department that the Appellant collected service tax but did not
pay it. The Appellant did not receive any separate service tax; therefore, the
amount of Rs. 30,75,926/- is the gross receipt, including the service tax, if any,
that is applicable

► The imposition of penalties under Sections 77(1)(a), 70 r/w Rule 7, and 78 of the
Finance Act, 1994, is unjustified, as the Appellant has not contravened any
provisions warranting such penalties. Since the primary demand itself is not
sustainable, as established earlier, the question of imposing penalties· does not
arise. Appellant relies on the following case law: Ballarpur Industries Ltd. [2007
(215) E.L.T. 489 (S.C.)], where the Hon'ble Supreme Court held that when the
demand is not sustainable, the imposition of penalties under Sections 77 and 78
ofthe Finance Act, 1994, is not justified. 18.2 Thus, considering the fact that the
demand itself is not sustainable due to the misinterpretation of income and the
incorrect application of law, the imposition of penalties under Sections 77(1)(a),
70 r/w Rule 7, and 78 of the Finance Act, 1994, is unwarranted and should be set
aside. Proviso to Section 11A4 (1) of Central Excise Act, 1944 would apply to the
provisions of Section 78 of the Finance Act, 1994 where identical words have been
used. Therefore, for imposition of penalty under Section 78 some positive
evidence of deliberate mis-declaration of value of taxable service with intent to
evade the service tax, other than mere failure to declare the full value of taxable
service in ST-3 returns must be produced.

5. Personal hearing in the case was held on 25.10.2023. Shri Naresh Satwani, Tax
Consultant appeared on behalf of the appellant and reiterated the submissions made in
appeal memorandum and requested to set-aside the impugned order.

6. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the appeal memorandum and documents available on record. The
issue to be decided in the present appeal is whether the im u @@p,passed by the
adjudicating authority, confirming the service tax demand o .-.co7»3, wit4
interest and penalty, in the facts and circumstance of the %per o
otherwise. The demand pertains to the period FE.Y 2016-17. g± #jJ

« 7/
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F.No.GAPPL/COM/STP/3012/2023

6.1 It is observed,thatthe.demand ofRs. 4,61,388/-has been:raised on the income of. .. •. ,. .. . .. , '.• .' ·!• " . : .. ·. . .

Rs. 30,75,926/-reflect in. the ITR/Form-26 AS on ,which;no tax was paid. The appellant, .... .-,,,, ; . ' .... ·:. .

however claim thatthe: theyhave rendered.service,related.to repair ·& maintenance of
Public Road & Buildings proyided undercontra,ct,witl1r,the· R&B Qepartment of Ambaji
(Gujarat Government) which.is.not subjec'ted to se~vic;e'/tax· as fa. exempted vide Entry
No.12, 13, 25 and.39 of .Mega Notification. No.25/2012ST1dated 20.06.2012 .. ,-, .·_·-; . ·' . ·. . . -:- . ' .

6.2 -The appellant have submitted Form-26AS; wherein they have showed foliowingincome;

.. /f\mount

028/
.. 1·

64;490/-'

Service Recipient,,,
Ex. En, Road & Building:Division State
Sardar Sarovar Narriada:Nigam Ltd.
The Mehsana Urban Co'operative Bank'Ltd

I find that in terms.of,Entry,No. 12 '(d).of therne'ga::notification services provided
by way of construction,, erection,commissioning, installation,' completion, fittirig out,
repair, maintenance, renovation, or alteration of canal, dam or othet"irrigation works and
in terms of Entry No.13 services provided by way of construction, .erection,
commissioning, installation, completion, fitting out, repair; maintenance;· renovation, or
alteration of.a road, bridge, tunnel, or terminal for road1t~ah~portation for use by general
public are exempted. However, the appellant failed to;submit copy·of contracts entered
with Government/governmental,authority, therefore.iHNould not be possible to examine
whether the income receivedfrom Ex. En,.-Road &'B't./ildirig Division: State and Sardar
Sarovar Narmada• Nigam Ltc!...•were, related. to repair arn'c/.;mainteriance of canal, clam or
other irrigation works and PublicRoads and ·Buildings?and;are' covered under the
aforesaid exemption notifica.tiQI);:,·

7. . In light of above findings,:Jf,remand back the matter:to the, adjudicating authority
to decide. the case. afresh.by, .following .the. principle!ofnatural justice and pass a
speaking. order considering the ·submissions of appellant. The:appellant is also directed
to submit all relevant documents/submissfon including the contract directly to the
adjudicating authority.

8. Accordingly,. I set-aside .the·'impugned order and'remand the matter back to
acijudicating authority for deciding the SCN ·afresh • specifically dealing with the
contentions raised in the written submissions made by the. appellant vis-a-vis the.
documentary evidences.

9.
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Attested

ta
(ffirfm:)
rfra (er)ca)

klr sR7.ua. sign«ala

By RPAD/SPEED POST

To,
M/s. Dilipbhai Ranchhodbhai Patel,
At & Post Kahoda, Kahoda,
Unjha, Mehsana-384130

The Assistant Commissioner
CGST, Division-Mehsana,
Gandhinagar

Copy to:

Appellant

Respondent

1. The Principal Chief Commissjoner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Gandhinagar.
3. The Assistant Commissioner (System), CGST, Appeal, Ahmedabad .

(~loading the OIA)
Guard File.
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