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Any person aggrieved by this .Order~in—Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. )
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Revision application to Government of India:

(1) st Searee e sfaffew, 1994 €Y ey sraa 1 qarg T¢ wrae F & § @ gy
IY-ETRT % TAH YRF & Saia TraerT smaes aefia afee, Wk axar, fwr deamem, e B,
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A revision applicaﬁon lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1044

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@) e A F g F ame § 99 G gReR g ¥ R aeemR a7 aw e § ar R
WIS ¥ gEY ISR § HTe & S g¢ w1 &, a7 fd} woe R a1 9eR § =78 ag it acamy &
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.
) aﬁmmwﬁmﬁmm%w(ﬁwmwzﬁ) gt R o arer g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '

(=) ﬁﬁwmﬁww%w%mﬁs{&%ﬁzmﬁﬁiaﬁtﬁﬁmﬂﬁﬁw
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T STET ek (rdfie) R, 2001 %ﬁw9%aﬁmﬁﬁﬁﬁgm#@m§w8 T ar
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
- on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁ%aﬁw%m&aﬁﬁw’wwwﬁmwﬁw@ﬂmﬁ%o#Uﬁvwzﬁ
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The revision application shall be acéompanied by a fee of Rs.200/- where the

amount invelved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

HIT 7, HrElT SeaTaT L T AT 7R ehr =i ¥ gfy andier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) T ST ok T, 1944 4 8T 35-31/35-7 & signfa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Custc.>ms, Excise & Service Tax Appellate Tribunal

(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in_form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 )an@é‘hgllqu

accompanied against (one which at least should be accompani ds';bﬁ;.’g:"féé‘igréf",
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Rs.1,000/-, RS.S,OOO/- and Rs.10,000/- where amount of duty / peﬁ!ﬁ; / aé:rganc?a/ E

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectiv#ty‘gqi- ﬂg’g::if@rm,’ of
crossed bank draft in favour of Asstt. Registar of a branch of any ﬁm‘éﬁ’e‘”gubiic
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  =ITETEE g AEREE 1970 FUT SOiEd A et -1 %dﬂﬁaﬁa‘fﬁﬁﬁﬁqmw
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = IR WefdT wrAal i R ey arer fRewt i A o ear s R strar € S e
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

(6) WY o, FFRIT SIS [ T TaTh< AT waraidreor (Rede) @ wfar srdfiay 3 wreer
# i (Demand) TF &% (Penalty) T 10% T STAT AT arfaamd 31 grerifs, srfderas q& s
10 € T §1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
~of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
'co_nﬁrmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiij ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (1) ¥ ener 3 TR enfier IR 3 wer it Qo SRTaT 9 AT TV Raa gt wi By g
9 & 10% AT U R Stat e g€ fAaried g a9 3 F 10% AT 9% Y I g

In view of above, an appeal against this order shaéll lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty, are in dispute,

or penalty, where penalty alone is in dispute.” @\"’;}“";::;“
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F. No‘.GAPPL/COM/STP/3012/2023

ORDER IN APPEAL

M/s. Dilipbhai Ranchhodbhai Patel, At & Post Kahoda, Unjha, Mehsana-384130
(hereinafter referred to as ‘the appellant’) have filed the present appeal against the
Order-in-Original No. 139/AC/Dem/ST/Dilipbhai R. Patel/2022-23 dated 17.03.2023 (in
short "impugned order") passed by the Assistant Commissioner, Central GST, Division-
Mehsana, Gandhinagar Commissionerate (hereinafter referred to as 'the adjudicating
authority). The appellant were engaged in providing taxable services but were not
registered with the Service Tax Department. They are holding PAN No. ABYPP8926F.

2. The facts of the case, in brief. are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the
appellant had earned substantial income by providing taxable services. However, they
neither obtained Service Tax Registration nor paid service tax on such income. Letters
were, therefore, issued to the appellant to provide the details of the services provided
during the F.Y. 2016-17 and explain the reasons for non-payment of tax and provide the
certified documentary evidences for the same. The appellant neither provided the
‘documents nor submitted any reply justifying the non-payment of service tax on such
receipts. The service tax was therefore calculated on the income reflected under the
heads “"Sales / Gross Receipts from Services (Value from ITR)" or “Total Amount paid /
credited under Section 194C, 194, 194H, 194) (value from Form 26AS)" of the Income
Tax Act, 1961, on which no tax was Apaid. '

EY. Value from ITR or | Service fax | Service Tax
' Value of Form 264S rate Payable
2016-17 30,75,926/- 15% 4,61,388/-

21 A Show Cause Notices (SCN) bearing No. CGST/Div/Mehsana/39/
ABYPP8926F/21-22 dated 18.10.2021 was issued to the appellant Proposing recovery of
service tax amount of Rs. 4,61,388/- along with interest; under Section 73(1) and Section
75 of the Finance Act, 1994, Imposition of penalties under Section 70, Section 77(1)(a)
and Section 78 of the Finance Act, 1994 were also proposed.

3. The said SCN was adjudicated vide the impugned order wherein the service tax
demand of Rs. 4,61,388/- was confirmed alongwith interest. Penalty of Rs. 10,000/-
under Section 77(1), penalty of Rs.20,000/- under Section 70 and penalty of Rs.
4,61,388/- was also imposed under Section 78 of'the Finance Act.

4, Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

> The impugned Order was passed against the Appellant without proyviding any
opportunity to be heard or filing a reply to the Show C}ﬁgj}@éﬁiﬁé}@;’}qereby
violating the principles of natural Justice. The Appellant cong@g&’s’%@@if@ ‘3‘?‘c§ﬁ"‘?gﬁa‘_tlwe
@(@ n {?‘fﬁéce veﬁ ‘any
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Covid-19 pandemic, their office was closed, and they(@'
communication from the Department. Also, during the ma‘-‘ccb;ma?\tnﬁé;fﬂt
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the appellant was suffering from. cancel‘;-;tli_el'efore, the appellant was busy with

her treatment. The-non-receipt of the Show Cause Notice and non-participation in
the Persqnal;ﬁl—_iea'liir}ggdu::'e.}to the p_and'emiz’(rj?fi'ar)"d‘i}thé:‘iillne_is"s':%d_f?xthle’ appellant's wife

Appe.llant-'ﬁelies_-'on_.a “anara Bank vs. Debasis Das [(2003) 4

SCC 557-],-»5y\'/hér_e,5thé,-'HQ‘n’;ble-Supremel Court-held that the: principles of natural
justice-must be-adhei_r.'ed'i,’_co;»_in~proceedings:béforé'ﬁquasi-ju‘dicial- authorities.

The impugned order is passed based on the-presumption that the incohﬁe of Rs.

' 30,75,926/- for the F.. 2016-17 pertains to taxable'services, However, this income
is related to various: services related to repair-and* maintenance of Public Roads

and Buildings provided under contract with the-Road and Building Department,
Ambaji (Gujarat Government), which is not subject to'service tax as it is exempted
under at Sr. No. 12, 13, 25 and 39 of mega-exémp_‘tion'NotiﬁCation No: 25/2012-
5.T., dated 20.06.2012. From the 26AS/ITR (Exhi'bit:D);.. of relevant period, it can be
seen that:the.entire receipt-amount is from EXecutive ‘Engineer: Road' & Building
Division of Gujara'tfi_ de‘ernmentfand' chei%'f‘"ii.ﬁ'c'dm’e' is"{’dnly “interest income.
Therefore,:.on merit,‘jf.";th'e;rvimpugned : demah"d'i--féié' less ™

- requiired to be-set aside; only on this ground-feselfi "+ e

Revenue cannot raise’ the demand on the “basis “of such difference without
examining the reasons for said difference and with0ut establishing that the entire
amount received by,xtheugap}'f.)ellant as‘_reﬂecteélfin:f;:a'id returns in the Form 26AS
being consideration. fori‘:'éeri/ices provided- and’ without examining whether the

difference was because of?’any exemption or ":aba’tement, since it is not legal to

presume that the entire differential amount was on account of consideration for
providing services. ‘ ‘

The Show Cause Notice (SCN), which has not yet-been received by the Appellant:
was issued on 18.10.2021 for a demand of sefvice:tax pertaining to the period
2016-17, by invoking the extended period, The"ﬁ.’AppeHant has not provided any
taxable services and has consistently filed 's;tétth_ry;retUrns,' including Income Tax

Returns and Balance’ Sheets, as required "byr._I_a'"w:/I’h;_g_ugh _a scenario, even the

Public Works: Department,” Government of Gujarat ie, Road & Building

Department, Mdl‘eovel', service.tax is an indirect tax borne by the Customers, and
the Appellant is required to collect the service tax fl'dlﬁj_tlwe recipient and deposit
it into the government account. There is no burden of service tax on the
.y - e ) ,‘ /;qv'f‘?,‘(jld b ) ’ . .
Appellant, as it was required to be co@lleigte,d_.,iﬂ@fr@% _the service recipient,

. . P Ly . g e D%
Consequently,'."‘chere was'no_ Intention om_fgs ‘ a“‘igﬁﬁ

5 (&g \& @fﬁ?‘}:ﬁ
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payment of service tax. Hon'ble Tribunal ‘Bangalore branch in Bridgestone
Financial Services v. CST, Bangélore [2007 (8) STR 505 (Tri. -Bang.)] held that

~ where statements and records were given, bonafide belief of non-liability as per
statement was claimed, there was no finding of willful suppression with intent to
evade payment of service tax, demand was not sustainable on ground of time bar
as the SCN was issued after normal period; When the demand for Service Tax is
not sustainable on merit as well as on limitation, the irhpugned order deserves to
be set aside. '

> For the sake of argument and without admitting, if the service related to repair &
maintenance of public roads, provided to Roads and Building Department of
Government of Gujarat, amounts to providing taxable services, then also, the
learned adjudicating authority has failed to provide the cum-tax benefit to the
Appellant. It is a fact on record that the Appellant received a total amount of Rs,
30,75,926/- from the déparTment of Government of Gujarat. Additionally, it is not
the case of the department that the Appellant collected service tax but did not
pay it. The Appellant did not receive any separate service tax; therefore, the
amount of Rs. 30,75,926/- is the gross receipt, including the service tax, if any,
that is applicable '

> The imposition of penalties under Sections 77(1)(a), 70 r/w Rule 7, and 78 of the
Finance Act, 1994, is unjustified, as the Appellant has not contravened any
provisions warranting such penalties. Since the primary demand itself is not
sustainable, as established earlier, the question of imposing penalties does not
arise. Appellant relies on the following case law: Ballarpur Industries Ltd. [2007
(215) E.LT. 489 (S.C)], where the Hon'ble Supreme Court held that when the
demand is not sustainable, the imposition of penalties under Sections 77 and 78
ofthe Finance Act, 1994, is not Justified. 18.2 Thus, considering the fact that the
demand itself is not sustainable due to the misinterpretation of income and the
incorrect application of law, the imposition of penalties under Sections 77(1)(a),
70 r/w Rule 7, and 78 of the Finance Act, 1994, is unwarranted and should be set
aside. Proviso to Section 11A4 (1) of Central Excise Act, 1944 would apply to the
provisions of Section 78 of the Finance Act, 1994 where identical words have been
used. Therefore, for imposition of penalty under Section 78 some positive
evidence of deliberate mis-declaration of value of taxable service with intent to
evade the service tax, other than mere failure to declare the full value of taxable
service in ST-3 returns must be produced.

5. Personal hearing in the case was held on 25.10.2023. Shri Naresh Satwani, Tax
Consultant appeared on behalf of the appellant and reiterated the submissions made in
appeal memorandum and requested to set-aside the Impugned order.

6. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the appeal memorandum and documents available on record. The
Issue to be decided in the present appeal is whether the impugne roldeipassed by the
g‘fﬁk%‘i%zz@png with

s proper or

adjudicating authority, confirming the service tax demand of
interest and penalty, in the facts and circumstance of the ¢
otherwise. The demand pertains to the period F.Y 2016-17.
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6.1 __It_isvo_bse;_r_vgc__l(thafp-g’ghg;_dgmahd of Rs, 4,61;388/f_-ha_s been‘raised on the income of
Rs. 30,7,5,92_6./”’—:‘;.reﬂ,ect'in.thestﬁ_T;R[Form-ZG AS.on.which:no tax-was paid. The appellant

“however claim that, the:they. have rendered f's_ervic‘g;,rel'ait,e_,d.; to repair-& maintenance of
‘Public Road & Buildings. provided under contract:withy

. “'t_h_,e.fR&BfDepartment of Ambaji
(Gujarat Government) which:is.not subjected to serviceitax as is-exempted vide Entry

No.12, 13, 25 and«.3i9"of~.'Me_gaVEN_oti-f.ication, No-,ZS/ZOlQ%SjEdated_~20;OG;‘2012.

6.2 .The appellant. haVe sub'mitfced Form-26AS, Wh"éré.ihiithey‘ h'avé?showed fo”owing
income; ' ‘ ' '

ServicéRgcjpiéq"c,.;,. " S

= En, Road & Building Division State
Sardar Sarovar Narmada Nigam btd. -
' The'M'eh'sa'ria"urbén"Céﬁ{@beratiVéBahkltd L

Income/Amount

' Ifind that:in ter_m's,,oﬁth_tvrl)’(;No. 12,‘(d)_;of.:fhe;me‘gaiji_ri'otiﬁc'ation services provided
by way of cohstnju_c_fcjon,-f,e;re"ct_iQn,;_,_commissioning, ;,i_n'st"a__l‘lation,' completion, fitting out,

repair, maintenance, renovation, or alteration of canal, dam or other-irrigation works and -

in terms of Entry No.13 services provided by ‘way of construction, _erection,
commissioning, installation, completion, fitting out,- repair; ‘maintenance; renovation, or

with Govemment/gov‘.ernmen’_ca l_.zauthority,‘ therefore it would not be possible to examine
whether the incomef_received,frvom' Ex. En,-Road- &{':B‘_U:i:ldihg;Divisionf State and Sardar

Sarovar. Narmada ‘Nigam Ltd..were: related. to repair-and:fmai

other irrigation works and ..ﬁulfo_lic_; Roads‘and_-uni!d__ihgf a»ndf.-;a‘fé;:co\/fér'ec_l under the

aforesaid exemption no_tiﬁc}at_ipng;;ﬁ"l Lo e haai s

L

7. In light'of_abgjve ,ﬁndings,ﬁv_;l»_gy_‘emand back*the'lﬁat_t_e__rff;;to-tlﬁe"deudicatilwg authority

to decide . the .case-;afresh:\;by;»:,fOIIOWIng the. prihcip'l_e'f:;'ofsv,rfiét_ur‘al Justice and pass a
speakin}g‘_o_rder;cohé'ide_ring;_'the;!s,_l;/bmissions:of appe':l'l'a'_mt}”_:_T':h‘e"-a’p’pvellant‘ is also directed

adjudicating éu_thori’__ty,

8. Accordingly, I setA—aside;,.Ihe»:impugnedv‘order'f'faxwdfzn'émahd the: matter back to

~ adjudicating authority for deCiding the SCN -afresh?,sspeciﬁc‘ally" dealing with the

contentions raised in. the written submissions made: by “the appellant vis-a-vis the
documentary evidences. ' PR e -
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By RPAD/SPEED POST

To,

M/s. Dilipbhai Ranchhodbhai Patel,
At & Post Kahoda, Kahoda,

Unjha, Mehsana-384130

The Assistant Commissioner

CGST, Division-Mehsana,
Gandhinagar

Copy to:
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Appellant

Respondent

1. The Principal Chief Commissjoner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Gandhinagar.
3. The Assistant Commissioner (System)

(Eet uploading the OIA)
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